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PETITION of James Mudie of Eaſter Cocklaw. 


HE Lands of Cocklaw, in the Pariſh of Berth, in the 
North Part of Fifeſhire, were originally Church-lands, 
and belonged to the Abbacy of Dunfermline, and there 


appears to have been Coal found and wrought in theſe 
Lands at a very early Period. 


ANS W E R 5 


By a Charter, of this Date, recited in the Petition, it appears Auguſt 10, 


that Robert, then Commendator of Dunfermlme, granted a Feu- 
right of Three-cighth Parts of the foreſaid Town and Lands of 
Cocklaw, in favours of William Mackie, in Liferent, and John Mackie 
his Son, and the Heirs of his Body in Fee; but, in this Charter, 
the Coal in theſe Lands, and the Power of working the Coal, 1s 
expreſly reſerved to the Commendator and his Succeſſors. 

In conſequence of this Reſervation, the ſaid Robert, Commen- 


dator of Dunfermline, did, in 157 3, grant a Charter of the Coal May r5, 


1566. 


in the foreſaid Lands of Cocklaw, in favour of William Douglas of 73 


Lochleven, upon which he was infeft ; and, in this Inveſtiture, the 
Coal is deſcribed in the following Manner: Præfatam noſtram 
„ carbonariam, lie Kelticheugh nuncupat. una cum ſolo ejuſdem, 
“cum tofta, crofta, et acra terræ eidem adjacen. jacen. mfra 
* Hondas et limites oppidorum et terrarum de Cocklaw et Laſſodie, in- 
fra dominium de Dunfermline, et vicecomitatum de Fife.“ 

It muſt be preſumed, that, in virtue of this Right, the Coal in 


the Lands. of Cockaw was poſſeſſed by Douglas of Lochleveu, and 
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24. 
his Succeſſors, downwards to 1642, when it appears that William 
Earl of Morton, Lochleven's Sueceſſor, wadſet the foreſaid Coal for 
the Sum of 3750 Merks, to Milliam Mackie, Portioner of Cocklaw, 
and Margaret Beatſon his Spouſe, who were infeft upon the Con- 
tract of Wadſet, 2d November ſaid Year, and their Sealine duly 
recorded. | 

Soon after this, viz. in 1650, Lord Burleigh acquired Right, by 
Progreſs, from the Earl of Morton, to the Reverſion of the foreſaid 
Wadſet; and, in the ſame Year, he acquired Right to One-half of 
the Wadſet itſelf from David Beatſon of Carden, to whom it had 
been conveyed by William Mackie, the original Wadſetter.— The 
other Half of the Wadſet remained with William Mackie, and, upon 
his Death, was taken up by his Son John Mackie, as Heir to his 
Father, in virtue of a Precept of clare conflat from Sir William 
Bruce of Kinroſs, the Superior; and the ſaid John Mackie having 
conveyed his Half of the Wadſet to his eldeſt Daughter in Life- 
rent, and her Son John Stevenſon in Fee, it was conveyed by Ste- 
venſon to Robert Lord Burleigh in 1697. | 


It appears from this Progreſs, which is but briefly ſtated, as - 
the Petitioner does not now diſpute the Fact, that, in 1697, the 
then Lord Burleigh, came to have a compleat Right to the Coal 
granted to Douglas of Lochleven by the Commendator of Dun- 
fermline, in 1573; and as the intermediate Owners of that Right 


had wrought Coal through the whole Lands of Cocklaw, without 


Diſtinction, ſo it is admitted, that, from 1697 downwards, the 
Family of Burleigh poſſeſſed the Coal in the Lands of Eafter and 
Meſter Cocklaw indiſcriminately, without Interruption; that the 
Coal was poſſeſſed, in the ſame Way, by Leſſees under Mrs. Mar- 
garet Balfour, who purchaſed the Eſtate of Burleigb from the Ba- 
rons of Exchequer, after the Rebellion 1715; and, in the ſame 

Manner alſo, during the Sequeſtration, that took place, when an 
_ was brought in this Court for ſelling Lord Burleigh's E- + 

ate. | 


This Action of Sale was brought againſt Mrs. Margaret Bal- 


four, at the Inſtance of Mr. Robert Bruce, Advocate, now Lord Ken- 


net,—The firit Summons of Sale comprehended only, in general, 
the Coal and Lands belonging to the Common-debitor ; but, as: 
the foreſaid Coal of Cocklaw was not ſituated within the Lands of 
the Common-debitor} ſo, in order to prevent any Miſtake, a new, 
Adjudication was deduced, and a new Sale raiſed, comprehending 


expreſly 


my: Ty Pr 
expreſly che Coal in the Lands of Coctlaz ; and this Proceſs being 
conjoined with the former, the Sale proceeded upon both, and the 
Eſtate having been expoſed in different Lots, and the Coal of Cock- 
law in a Lot by itſelf, it was purchaſed by the Reſpondent at the 
high Price of 8000 J. Scots. 

This Purchaſe was made in 1752, and ſoon thereafter the Re- 
ſpondent had occaſion to work the Coal throughout the whole 
Lands of Cocklaw, both in the Weſter and Eaſter Parts thereof, 
and particularly in that Part which belongs to the Petitioner. — — 
'Thefe Works were carried on for ſome Years without Challenge or 
Interruption; and, in 1759, when the Reſpondent was ſetting 
down a new Sink in the Petitioner's Lands, though the Petitioner 
took an Inſtrument againft him, yet he did not, on that Occaſion, 
pretend, either that he had a Right to the Coal in his own Lands, 
or that the Reſpondent had no Right to the Coal in theſe Lands; 
the Petitioner only protefted that the Reſpondent ſhould be liable 
for what Damage he ſhould do to the Ground by theſe Opera- 
tions. | 
- And it is believed the Reſpondent would have met with no fur- 
ther Trouble, had it not been for a particular Circumſtance. 
The Progreſs of Lord Burleigb's Eſtate, as frequently happens 
when Eſtates are ſold before your Lordſhips, had been miſlaid, or 

abſtracted; *and was for ſome Time a-miſling : It was afterwards 
_ accidentally found, in ſuch a Manner as gave the Petitioner an 
Opportunity of having it examined by his Agent. It ſeems, up- 
on the Examination, ſome Defects appeared in Lord Burleigh's 
Progreſs to the Coal; and, it is believed, that Circumſtance, and 
not any Behef of his own Right, induced the Petitioner to bring 
this Action againſt the Reſpondent, concluding to have it found 
and declared, that the Reſpondent had no Right to work Coal in 
the Petitioner's Lands of Eaſter Cocklaw ; that he ſhould deſiſt and 
ceaſe from working the ſame; and further, that he ſhould be li- 
able in 500 J. Sterling of Damages, beſides the Expence of Pro- 
ceſs. if NE | 

This Action came before Lord Auchinleck Ordinary, when the 
Reſpondent pleaded, in Defence, that the Coal had been purchaſ- 
ed by him, at the judicial Sale of Lord Burleigh's Eſtate. —The 
Reſpondent further ſhowed, by a Narrative of the Progreſs, and 
the Poſſeſhon, that the Coal had undoubtedly belonged to the Fa- 
mily of - Burle:zgh before the Sale. And theſe Pleas having been 
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4 | 
ſtated pretty fully in a Minute, the Lord Ordinary, of this Date 
pronounced the following Interlocutor : © Having conſidered the 
«© Debate, appoints both Parties to produce the ſeveral Writings 
% ſet forth by them ſeverally; and the Purſuer likeways, to make 
„ Anſwer to the Defender's Allegation as to the Poſſeſſion.“ | 


In Obedience to this Interlocutor, the Petitioner gave in an ex- 


plicit Acknowledgment of the Poſſeſſion. —He., admitted that the 


Coal in his Lands, as well as in the Lands of Weſter Cocklaw,. had 
been poſſeſſed by Lord Burleigh, or thoſe in his Right, ſince 1697, 
uninterruptedly : That before then, the Coal had been poſſeſſed 
in the ſame Manner by thoſe in the Right of the Charter 1573, 
for the Time; and the Reſpondent imagined ſo clear an Admiſ- 
ſion ſuperſeded the Neceſſity of producing a Multiplicity of Writ- 
ings. The Lord Ordinary, however, of this Date, pronounced 
the following Interlocutor: Having reſumed the Conſideration of 
* the former Minutes of Debate, with the Anſwers. given in, by 
* the Purſuer, to the Defender's Allegation as to working the 
Coal; and having alſo conſidered that the Defender has not 
produced the Writings founded on by him for ſhowing that he 
„has Right to work the Coal in the Puſuer's Lands of Cocklaw ; 
finds the Defender has no Right to work the ſaid Coal, and dif- 
charges him from further working the ſame ; and decerns. 

Againſt this Interlocutor the Reſpondent preferred a Repreſenta- 
tion, and having at the ſame Time produced the different Writings 
that he founded upon, the Petitioner gave in a full Anſwer, to 
which the Reſpondent having replied, the Lord Ordinary, upon 
adviſing the whole, of this Date, pronounced the following. Inter- 
locutor: © Having again conſidered this Repreſentation, Anſwers 
* thereto, and Replies, with the ſeveral Writings produced by 
both Parties, fince pronouncing the Interlocutor reclaimed a- 
gainſt, finds, That it is not controverted by the Purſuer, that 
the Coal, to which the Defender has Right, goes ſome times by 
the Name of the Keltze Coal; at other Times, by the Name of 

the Deadſneuck Coal; and therefore finds, that the Defender, in 
conſequence of his Purchaſe at the judicial Sale, upon Mrs. Mar- 
garet Balfcur's Bankruptcy, has Right to the Coal, called Reltie 
or Deadſneuck Coal: Finds it inſtructed by the Seaſine produced 
in 1573, in favours of William Douglas of Lachleven, that he, 
the ſaid William Doaglas, was infeft in the Coal, called Keltiæ 
Coal, in conſequence of a Charter granted to him by Robert, 


© Commendator 


£c 


Cc 


* Commendator of Dunfermline: Finds it inſtructed, That the 
Lands of Cocklaws, Eaſter and Meſter, which lie contiguous to 
the Spot, called Keltie, where there are ſundry old Coal-pits, 
* did anciently belong to the Abbacy of Dunfermline, and, ſo far 
* as appears, were the Property of that Abbacy in 1573, when 
* the foreſaid Grant was made to the Laird of Lochleven : Finds 
* ſufficient Evidence, that the Defender has Right by Progreſs to 
* what was granted to the Laird of Lochleven: Finds, that as the 
* Laird of Lochleven's Grant is general of the Keltie Coal, and no 
Limits, how far the ſame ſhould extend into the Property of the 
* Abbacy, the Extent falls to be explained by the Poſſeſſion which 
** hath followed upon this Right: And, as it is admitted by the 
Purſuer, that not only the Defender, but the Family of Bur- 
* {eigh, and their Authors, have immemorially been in uſe to 
„% work the Coal in the Lands of Eaſter Cicklaw, belonging to the 
* Purſuer, peaceably, and without Interruption, till very lately, 
about the Time of the Commencement of the preſent Proceſs : 
Finds, That the Defender, in conſequence of his Right aforeſaid, 
* has ſecured his Title to the Coal in the Purſuer's Lands; and 
* finds, that the Charter of Eaſter Cocklaw, granted by Robert, 
* Commendator of Dunfermline, before mentioned, in 1579, to 
Meilliam Mackie, with a Reſervation of a Liberty of working Coal in 
„ favours of the ſaid Commendator, cannot avail the Purſuer, in 
« reſpect not only that Charter 1s poſterior to the Charter to Loch- 
* ſeven, but alſo, becauſe the Purſuer has no Right from the 
« Commendator to the Right reſerved, but the ſame falls under 
„ the Right, which the Defender's Predeceſſor obtained from the 
© Commendator ; and therefore ſuſtains the Defences, aſſoilzies 
the Defender, and decerns; but finds no Expences due; ſuper- 
6 ſeding Extract till the 20th of January next“ EY _ 

After this Interlocutor was pronounced, it appeared the Petiti- 
oner produced only ſuch of his Title-deeds as made for his OWN: 
Purpoſe.— The Lord Ordinary, in his Judgment, lays ſome Strels 
upon the Priority of Lochleven's Grant of the Coal 1573, to WWil- 
liam Mackie's Feu-charter' 1579.—To obviate this Difficulty, che 
Petitioner produced an older Charter ſtill, in 1566; but as this 
Deed made the Queſtion, if poſſible, clearer than formerly againſt 
him, becauſe it contained an expreſs Reſervation of the Coal, in 
favour of the Commendator and his 1 ſo the 1 oy 
6 viſing a Repreſentation for the Petitioner, founded: 
dinary, MEE? ad 8 4 B chiefly: 
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Jan. 25th, chiefly upon the laſt mentioned Charter, of this Date, pronounced 
* the following Interlocutor : “ Having conſidered this Repreſenta- 
„ tion, with the Repreſenter's new Production, finds, that though, 
by the Charter now produced, it appears that the Abbot of Dun- 
« fermline had feued out Part of the Lands of Cocklaw, whick 
„ poſhibly were the ſame which now belong to the Reſpondent, be 
% fore he made a Grant of the Coal to the Purſuer's Author, yet, 
* 'as the Charter now produced by the Reſpondent, expreſly re- 
* ſerves to the Commendator and Convent the Right of working 
* the Coal, without any Limitation or Reſtriction, adheres to the 
former Interlocutor, with this Variation, that, in place of the 
Lands of Eaſter and Meſter Cocklaw appearing to be the Property 
* of the Abbacy of Dunfermline in the 1573, the Coal in theſe 
* Lands ſhall be put; — and, therefore, refuſes the Deſire of this 

Repreſentation.” | 
A Repreſentation was given in by the Purſuer, complaining of 
C this Interlocutor ; but, upon adviſing the ſame, without Anſwers, 
the Lord Ordinary adhered :—The Petitioner reclaims, and is now 

to be anſwered. 

The particular Reaſons of the Lord Ordinary's Judgment are 
fo diſtinctly ſet forth in the Judgment itſelf, that, when the Queſ- 
tion is attended to, a ſufficient Anſwer thence ariſes to the various 
Pleas urged by the Petitioner. Neither does the Petitioner con- 
trovert any of the Propoſitions eſtabliſhed by the Interlocutor, but, 
by giving imperfect Recitals of the Clauſes in the Deeds, and then 

arguing upon theſe as if they were compleat, and by ſtating Pleas 

which were neither maintained by the Reſpondent, nor founded 
upon by the Lord Ordinary in his Judgment, the Petitioner en- 
dea vours to eſtabliſh, that the Coal in queſtion is his Property, and 
cannot belong to the Reſpondent, in virtue of his Purchaſe. 

The Petitioner, in the Entry, is at great Pains to ſhow, that, 
unleſs the Coal in queſtion belonged to the Family of Burleigh be- 
fore the Bankruptcy, the Decree of Sale of this Court cannot ſup- 

port the Right of the Reſpondent.—Burt this is a Stroke of Art in 

the Petitioner, to withdraw your Lordſhips Attention; for, how- 

| ever it may have been found by this Court, that a Decree of Sale, 
| in all Events, ſecured the Right of the Purchaſer, yet the Re- 
ſpondent, upon this Occaſion, is under no Neceſſity of maintain- 
ing that Propoſition: His Right does not depend upon it, 2 
oes 


does the Lord Ordinary's Judgment, in any Shape, proceed upon 
that Principle. | 

The two Pleas infiſted upon by the Petitioner are, in the fi 
place, that, ſuppoſing the Coal in the Petitioner's Lands to have o- 
riginally belonged to the Family of Burleigh, yet it does not now 
belong to the Reſpondent, as his Purchaſe included only the Coal 


of Deadſneuck, in the Lands of Weſter-Cocklaw, which are a ſeparate 


and diſtin Tenement from Eafter-Cocklazw, the Petitioner's Lands. 
— But, more particularly, he inſiſts, 249, That the Coal in his 
Lands of Eafter-Cocklaw did never belong to the Family of Bur- 
leigh. ; 

With reſpec to the firſt of theſe Queſtions, the Reſpendent is 
a good deal aſtoniſhed to ſee it inſiſted upon in the Petition. The 
Procedure in the Sale is incompleatly recited, otherways the Peti- 
tioner's Plea upon that Point, in any Way he could ſtate it, would 
appear altogether untenible. 

It appears from the Decree of Sale, that Lord Kennet, the origi- 
nal Purſuer in this Adjudication, and the Summons of Sale con- 
ſequent thereupon, had omitted to include the Coal of Coc late, 
which then belonged to the Family of Burleigb; for that Reaſon, 
Edward Caithneſs, another Creditor, deduced an Adjudication, 
and brought a new Summons of Sale, wherein the Coal of Cock- 
law was expreſly included; and that Summons was remitted to, 
and conjoined with, the former, in conſequence of a Petition to 
the Court, ſetting forth, That the ſaid Mrs. Balfour is Proprietor 
of a Coal, Hing below the Lands of Weſter and Eaſter Cocklaws, 
belonging to David Black and others, and of a ſmall Piece of 
* Land and Colliers Houſes thereto belonging; and it being ap- 

prehended, that the general Words of Coals and Henghs, gc. 
contained in the ſaid Robert Bruce's Adjudication and Summons 
of Sale, were not ſufficient to comprehend the ſaid Coal, which 
does not lie under the ſaid Mrs. Balſour's own Lands, therefore, 
Oi.“ The Petition goes on, and craves that the ſecond Sum- 
mons may be conjoined with the firſt, which was accordingly 
granted, and, upon the two together, the Sale was carried to an 

Iſſue. 
It is manifeſt, from this State of the Procedure, that all Right 
in the Family of Burleigb to Coal within the Lands, either of 
Eaſter or Weſter Gocklaw, were included in the Sale, and accord— 
ingly fold and purchaſed by the Reſpondent.---It is true, 5 the 
| Jecree 


Lay 


cc 


"66 


— 


- & 
5 + 2 — 


8 -] It | 

Decree of Sale, it is denominated the Coal of Deadſneuck only; but 
it is clear as Sun-ſhine, that under that Name was comprehended 
the whole Colliery contained in the Summons of Sale.--In the Courſe 
of the Procedure, it is called ſometimes Dead/neuck, ſometimes 
Keltie Coal; and, if any Inference could be drawn from the Name 
of Dead/neuck only being uſed in the Decree of Sale, as if it had 
been thereby intended to confine the Reſpondent's Purchaſe to the 
Spot paſling under that Name, the Argument would prove more 
than the Petitioner deſires; it would go the Length to deprive the 
Reſpondent of the Keltie Coal, which the Petitioner admits is the 
Coal that the Reſpondent, by his Purchaſe, is entitled to pof- 
ſels. 

Two Things therefore, are undeniably certain :--- In the fir/# 
place, That the Defender's Purchaſe carried every Right that the 
Family of Burleigb had to Coal in the Lands of Cocklaw.-—And, 
2dly, That Lord Burleigh's Right was underſtood to comprehend 
the Coal under the Lands of Eafter, as well as Weſter Cocklaw.—lIt 
remains only therefore to be ſhown, in anſwer to the ,/econd Pro- 
poſition maintained by the Petitioner, that the Family of Burleigh 
had a Right to the whole Coal in theſe Lands. 

And, in eſtabliſhing this Propoſition, the Reſpondent holds it as 
unneceſlary to recapitulate the Progreſs whereby the Family of 
Burleigh connected with Lochleven's Grant to the Coal from the 
Commendator of Dunfermline in 1573.---The Progreſs is unexcep- 
tionable.---The Lord Ordinary finds ſufficient Evidence, thar the 


Defender has Right, by Progreſs, to what was granted to the Laird 


of Lochleven, and the Petitioner acquieſces in this Part of the 
Judgment, and departs from any Objection that might ariſe 
from ſome ſeeming Defeats in the metne Conveyances of that 
Right. ak | 

And, as that is the Caſe, it is impoſſible, with any ſhow of Rea- 
fon, to maintain, that Lochleven's Grant does not comprehend the 
Coal in the Petitioner's Lands.---The Words of the Grant are: 
Præfatam noitram carbonariam, lie Keltie-heugh nuncupat. una 
cum ſolo ejuſdem, cum tofta, crofta, et acra terrz eidem adjacen. 
jacen. infra bondas et limites oppidorum et terrarum de Cocklaw 
* et Laffodie, infra dominium de Dunfermline, et vicecomitatum 
* de Fife.”-----This Grant is general-----1t mentions Keltie Coal 


indeed, by which Name the Colliery probably paſt, but it ex- 


plains the Colliery paſſing under that Name to comprehend the 
Coal. 


| 1. | 
Coal through the whole Lands of Cocklaw and Laſſodie, without 
confining it to one Part of theſe Lands more than to an- 
other. And, | | 

2do, It cannot be denied, that the Purſuer's Lands of Eafter- 
Cocklaw are properly comprehended under the general Name of 
Cocklaw.---This is manifeſt fron his own Progreſs and the Hiſtor 
of theſe Lands.---Originally the whole belonged to the Abbots 
of Dunfermline, and paſſed under one general Name; the Diſtinc- 
tion between the Eaſter and Weſter Parts of Cocklaw took place only 
after they were given in Feu to different Feuers by the Abbot and 
Convent, or by the Commendator :---and, more particularly, that 
Part which now belongs to the Purſuer, is deſcribed in a Charter 
produced by himſelf as follows : * Totas et integras quinque ſo- 
lidatas terrarum, et ville orientalis dimidietatis de Cocklaw.”--- 
Again, in his own Diſpoſition, they are deſcribed, © all and haill 
* theſe our three eighth Parts of the Town and Lands of Cock- 
* law, with the Houſes, Biggings, ec. alſo the five Shilling Land 
« of the ſaid Lands and Town of Cocklarww, of the Eaſt Half there- 
* a | 

Again, in a Seaſine in 1757, in favour of this Petitioner and 
his Father, over their third Part of Laſſodie Mill, Cocklaw is enu- 
merated among the Lands aſtricted. to the Mill.---The ſame Thing 
occurs in another Seaſine in 1734, in favours of James Mudie, the 
Petitioner's Father.---Theſe are their only Titles to the Thirlage ; 
and the Petitioner cannot deny, that, under the general Deſcrip- 
tion of Cicklaw, both Portions thereof are aſtricted, and grind 
their Corns at the Petitioner's Mill. And, | 

ztio, As there is no Ambiguity in the Words of Lochleven's: 
Grant; ſo, in Conformity to the Words, the Poſſeſſion has imme- 
morially been univerſal throughout the whole Lands of Cocklarv, 
the Faſt as well as the Welt Part thereof. 

And, from the Circumſtances and Connexion of the Parties, 
the Effect of the Poſſeſſion, in explaining the Extent of the Right, 

in this Caſe, muſt be more powerful than almoſt in any Cale that 
can occur. It will be remembered, that the Earl of Morton, Suc- 
ceſſor to Douglas of Lochleven, wadſet, in 1642, the Coal to Ni 
ham Mackie, then Proprietor of that Part of Cocklaw which now 
belongs to the Petitioner. —This Wadſet-right was afterwards di- 
vided; and while any Part of it remained with the Proprietors of 
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Decree of Sale, it is denominated the Coal of Deadfaeuck only; but 
it is clear as Sun-ſhine, that under that Name was comprehended 
the whole Colliery contained in the Summons of Sale.--In the Courſe 
of the Procedure, it is called ſometimes Deadjneuck, ſometimes - - 
Keltie Coal ; and, if any Inference could be drawn from the Name 
of Deadſneuck only being uſed in the Decree of Sale, as if it had 
been thereby intended to confine the Reſpondent's Purchaſe to the 
Spot paſſing under that Name, the Argument would prove more 
than the Petitioner defires;---it would go the Length to deprive the 
Reſpondent of the Keltie Coal, which the Petitioner admits is the 
Coal that the Reſpondent, by his Purchaſe, is entitled to pof- 
ſels. | 12 
Two Things therefore, are undeniably certain :--- In the fr 
place, That the Defender's Purchaſe carried every Right that the 
Family of Burle:gh had to Coal in the Lands of Cocklaw.-—And, 
2dly, That Lord Burleigb's Right was underſtood to comprehend 
the Coal under the Lands of Eafter, as well as Weſter Cocklaw.—lIt 
remains only therefore to be ſhown, in anſwer to the ,/econd Pro- 
- poſition maintained by the Petitioner, that the Family of Burleigh 
* had a Right to the whole Coal in theſe Lands. 
And, in eſtabliſhing this Propoſition, the Reſpondent holds it as 
unneceſſary to recapitulate the Progreſs whereby the Family of 
Burleigh connected with Lochleven's Grant to the Coal from the 
Commendator of Dunfermline in 1573.---The Progreſs is unexcep- 
tionable. -The Lord Ordinary finds ſufficient Evidence, that the 
Defender has Right, by Progreſs, to what was granted to the Laird 
of Lochlcven, and the Petitioner acquieſces in this Part of the 
Judgment, and departs from any Objection that might ariſe 
from ſome ſeeming Defects in the metne Conveyances of that 
Right. | | | 
Wy as that is the Caſe, it is impoſſible, with any ſhow of Rea- 
ſon, to maintain, that Lochleuen's Grant does not comprehend the 
Coal in the Petitioner's Lands.— The Words of the Grant are: 
Præfatam noſtram carbonariam, lie Keltie-heugh nuncupat. una 
cum ſolo ejuſdem, cum tofta, crofta, et acra terræ eidem adjacen. 
jacen. infra bondas et limites oppidorum et terrarum de Cocklaw 
* et Laſſodie, infra dominium de Dunfermline, et vicecomitatum 
* de Fife.”-----This Grant is general —it mentions Keltie Coal 
indeed, by which Name the Colliery probably paſt, but it ex- 
plains the Colliery paſſing under that Name to comprehend the 
Coal. 
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Coal through the whole Lands of Cocklaw and Laſſodie, without 
confining it to one Part of theſe Lands more than to an- 
other. And, | ” | 

2do, It cannot be denied, that the Purſuer's Lands of Eafter- 
Cocklaw are properly comprebended under the general Name of 
Cocklaw.---This is manifeſt fro his own Progreſs and the Hiſtor 
of theſe Lands.---Originally the whole belonged to the Abbots 
of Dunfermline, and paſſed under one general Name; the Diſtinc- 
tion between the Eaſter and Weſter Parts of Cocklaww took place only 
after they were given in Feu to different Feuers by the Abbot and 
Convent, or by the Commendator :---and, more particularly, that 
Part which now belongs to the Purſuer, is deſcribed in a Charter 
produced by himſelf as follows: Totas et integras quinque ſo- 
_ * lidatas terrarum, et ville orientalis dimidietatis de Cocklaw.”--- 
Again, in his own Diſpoſition, they are deſcribed, * all and haill 
* theſe our three eighth Parts of the Town and Lands of Cock- 
* law, with the Houſes, Biggings, Oc. alſo the five Shilling Land 
* of the faid Lands and Town of Cocklaw, of the Eaſt Half there- 
GUS - | 

Again, in a Seaſine in 1757, in favour of this Petitioner and 
his Father, over their third Part of Laſſodie Mill, Cocklaw is enu- 
merated among the Lands aſtricted to the Mill.---The ſame Thing 
occurs in another Seaſine in 1734, in favours of James Mudie, the 
Petitioner's Father. Theſe are their only Titles to the Thirlage; 
and the Petitioner cannot deny, that, under the general Deſcrip- 
tion of Cocklaw, both Portions thereof are aſtricted, and grind 
their Corns at the Petitioner's Mill. And, | 3 

ztio, As there is no Ambiguity in the Words of Lochleven's: 
Grant; ſo, in Conformity to the Words, the Poſſeſſion has imme- 
morially been univerſal throughout the whole Lands of Cocklarww, 
the Eaſt as well as the Weſt Part thereof. , 

And, from the Circumſtances and Connexion of the Parties, 
the Effect of the Poſſeſſion, in explaining the Extent of the Right, 
in this Caſe, muſt be more powerful than almoſt in any Cale that 
can occur. It will be remembered, that the Earl of Morton, Suc- 
ceſſor to Douglas of Lochleven, wadſet, in 1642, the Coal to Ni. 
ham Mackie, then Proprietor of that Part of Cocklaw which now 
belongs to the Petitioner. —This Wadſet-right was afterwards di- 
vided ; and while any Part of it remained with the Proprietors of 

C Laſter- 
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Eaſter Cocklazv, they poſſeſſed the Colliery ; but when the whole 
of the Wadſet centered in Lord Burlezgh, in 1697, from that 
Time downward no perſon pretended to poſſeſs the Coal in any 


Part of the Lands of Cocklaw, except in virtue of a Right or To- 


lerance from the Family of Burleigh. 

And the Circumſtances of this Doſſeſſion are remarkably ſtrik- 
ing with reſpect to John Stevenſon, Father of John Stevenſon, from 
whom the Petitioner purchaſed his Lands.—Steven/on was the 
Grandſon, and Heir of John Mackie, Son of William Mackie, the ori- 
ginal Wadſetter of the Coal. By that means, beſides the Lands of 
Eaſter Cocklaw, Steven/on ſucceeded to that Half of the foreſaid Wad- 


| ſet which had remained with William Mackie, his Great-Grandfa- 


ther, and which, by the Terms of the original Wadſet, contained an 
Obligation upon the Reverſor, to grant a Tack for five Years af- 
ter the Redemption. Accordingly, before the Redemption, which 
took place in 1697, Stevenſon was in Poſſeſſion of the Coal in his 
own Lands of Eafter Cocklaw. After the Redemption he poſ- 


ſeſſed the Coal for five Years, in virtue of a Tack, which is now 


produced, together with a Diſcharge of the Tack-duties; but 
from the Expiry of the Tack, Stevenſon never attempted to work 
the Coal in his own Lands; he immediately deſiſted, and allowed 
it to be peaceably poſſeſſed by the Leſſees of the Lords of Bur- 
leigh. | 

4 in like manner the Poſſeſſion ever ſince has been uninter- 
rupted ;—firſt, under the Eye of Stevenſon, who renounced the 
Wadſet; and then of his Son, this Petitioner's Author. The 
Leſſees under Lord Burleigb, uniformly poſſeſſed all their Time, 
while the Eſtate remained with the Family of Burleigb, and alſo 
after the Sequeſtration. The Poſſeſſion has alſo been the ſame 
ſince the Commencement of the Petitioner's Right in 1747, both 
before the Sale in 1752, and fince the Sale, by the Reſpondent, 
without any Interruption whatever, till the Proteſt taken in 1759, 


which ſeems to have been intended to put the Reſpondent on his 


guard to do as little Damage as poſſible, by putting down his 
Sinks, rather than to interrupt his Polleſhon of the Coal. 

And this Poſſeſſion was not clam, or by an under-ground Inva— 
fion, which ſometimes happens 1n Coal, without, any Right upon 
the Part of the Invader; it was open, and by viſible Acts, by a 
Variety of different Sinks put down by Lord Burleigh's Tackſmen, 


in 
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in different Places of the Petitioner's Grounds ; and theſe Sinks, 
from which large Quantities of Coal have been. extracted, are 
known at this Day by different Names. And this Poſſeſſion has 
all along been dec by the Petitioner. 

And therefore the Reſpondent apprehends his Plea comes to a 
very ſhort Point.— The Charter 1573, with which the Reſpondent 
connects, gives Right to all the Coal in the Lands of ee 
whereof the Petitioner's Lands are a Part; and, in conſequence of 
that Right, the Reſpondent and his Authors have, for Time im- 
memorial, exerciſed every Act neceſſary to a Colliery throughout 
all the Petitioners Grounds.— The e humbly ſubmits, 
whether it is poſſible to figure a better Title than what ariſes from 
ſo clear a Grant, followed by ſuch long and uninterrupted Poſ- 
ſeſſion in Conformity to it. | 

And here the Reſpondent muſt obſerve, that the Petitioner ſeems 
wilfully to miſtake the Nature of his Right to the Coal. — The Pe- 
titioner argues, as if the Reſpondent were pleading a preſcriptive 
Right, and is at great pains to ſhow, that there is no Title upon 
which Preſcription could run, nor no fermini habiles for that Plea 
in this Caſe. But the Reſpondent does, by no Means, found up- 
on a preſcriptive Right, and he diſclaims the Neceſſity of that 
Plea.—His Plea is upon the Grant 1573, which, both from the 
expreſs Words, and the ſubſequent Poſſeſſion, mult be underſtood 
to comprehend the Coal in the Petitioner's Lands; and, upon that 
Principle, not upon any Plea of Preſcription, the Lord Ordinary's 
Judgment is founded. —He finds, That as the Laird of Loch- 
** leven's Grant is general to the Keltic Coal, and no Limits, how 
* far the ſame ſhould extend into the Property of the Abbacy, the 
* Extent falls to be explained by the Poſſeſſion which hath followed 
upon this Right.” 

After what has been ſaid in ſupport of the lnterlocutor, few 
Words will be neceſlary, in anſwer to the various Topicks urged 
in the Petition. 

And, Firſt, whereas it is ſaid, © That the Charter 1573 gives a 
* Right only to the Coal of Keltie, with the Ground of the tame; 
that the Coal goes along with the Ground but that the Coal is 
firſt mentioned in the Deed, becauſe the Ground of Keltie is a 
trifling Pendicle, of little Value ;—and that the Charter gives 
no Right to the Coal in 'the Grounds of another. —The 

Reſpond ent 
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Reſpondent confeſſes, he is not altogether ſure, if he comprehends 
the Petitioner's Meaning in this Obſervation.—If he ſuppoſes, that 
the Grant in the Charter 1573, is confined to the Land of Keltie, 
it would give the Reſpondent no Coal at all, becauſe there are no 
Lands that paſs under that Name, and the Colliery is ſo called, 
from the Village of Keltie in its Neighbourhood-—And, 240, It is 
ſtill more extraordinary in the Petitioner, to ſay, that the Charter 
1573 gives no Right to Coal in any other Lands but Keltze, when it 
expreſly gives the Coal nfra bondas et limites oppidorum et terrarum de 
Cocklaw et Laſſodie. But the Petitioner, in reciting the Clauſe of 
the Charter, has found it neceſſary to leave out theſe Words, in or- 
der to give his Concluſion the Appearance of Probability. | 
2do, It is ſaid, that the Commendator of Dunfermline had no 
Power to convey a Right-to Douglas of Lochleven of the Coal in 
the Lands of Eaſter Cocklaw, by the Charter 1573, becauſe he was 
ab ante denuded of theſe Lands by the Feu-charter to William Mac- 
ie in 1566. And it was further ſaid, © That it can never be pre- 
« famed, that the ſame Perſon, who granted the Charter 1566, 
jn favour of the Petitioner's Author, without reſerving the Coal 
« jn theſe Lands. would, in the Space of ſeven Years thereafter, 
« be conveying away that Coal to another.” : | 
In Anſwer to this, it may, in the fir place, be obſerved, That 
the Petitioner, ſo far as has hitherto appeared, produces no Pro- 
greſs connecting him with either of the Charters 1566, or 1579; 
nor does It appear that the Lands granted in the firſt of theſe 
Charters are that Part of Cock/aww which is now the Property of 
the Petitioner. But, however that may be, it is aſtoniſhing in the 
Petitioner to maintain, that the Lands in either of the foreſaid, 
Charters are granted without a Reſervation of the Coal, when the 
Charter 1566 contains the following Clauſe : © Necnon volumus, 
quod licebit nobis, aut ſucceſſoribus noſtris, effodere, extrahere, 
© et habere, carbonaria et carbones, in dictis terris, toties quoties. 
opus fuerit, abſque dictorum reſpective feudifirmariorum enor- 
* mi læſione.“ | | | 
And whereas it is faid, © That this Reſervation imports only a, 
Privilege of taking Coal for the Uſe of the Commendator him- 
* ſelf; and that this Conſtruction is further ſupported by the re- 
+ ſerving Clauſe in the Charter 1579;” it is anſwered, that no 
; Clauſe: 
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Clauſe in the Charter 1 Os. could in any ſhape affect the Right 
which Lochleven obtained to the Coal in 1573. At the ſame Time 
it will appear that the reſerving Clauſe in that Charter is by no 
means clear. And with reſpe& to the Reſervation above recited 
in the Charter 1566, it clearly imports the full Right and Uſe of 
the Coal within the Lands contained in the Right; and that it 
was the Purpoſe of the Granter to reſerve the Coal out of both 
theſe Charters, is manifeſt from the Omiſſion of the Words, car- 
bombus, carbonariis, in the Tenenda's, when at the ſame Time a 
minute Enumeration of all the other Particulars is expreſſed; and 
that in all Probability there was then a Going-coal in the 
Lands. And, 
Za, All Dubiety as to the Extent of the Reſervation is now 
cleared up by the Poſſeſſion, as the Petitioner muſt admit that the 
Coal in his Lands has been poſſeſſed in the ſame Manner as the 
Coal in the other Parts of Cocklaw, without any Reſtriction or Li- 
mitation whatſoever. 
4th, It is ſaid, that the Charter 1573 was not underſtood by the 
Family of Burlezgh to comprehend even the Coal in Wefter Cock- 


lau; becauſe, by a Contract, of this Date, between Lord Bur- Nov. 2oth, 
leigb, David Mackie, and John Black of Weſter Cocklaw, John 1673. 


Black made over the Coal in his Lands of Weſter Cocklaw, on cer- 
tain Conditions; therefore, ſays the Petitioner, if the Charter 
1573 did not comprehend the whole Coal in the Lands of Meſten 
Cocklaw, it cannot be preſumed to have comprehended the Coal 
in Eaſter Cocklaw. | 
This Obſervation is at any rate of little. Conſequence, when op- 
poſed to the immemorial Poſſeſſion. But beſides, upon conſider- 
ing the Contract itſelf, the Matter is eaſily explained. In the fir/? 
place, John Black's Intereſt, which he conveys on that Occaſion, 
appears to have been rather a Pretenſion than a Right. The Nar- 
rative bears, that Lord Burleigh and David Mackie were each of 
them Proprietor of a Half of the Coal; and if that was ſo, John 
Black could have no Intereſt at all. And further, it is probable, 
that John Black's Pretenſions were grounded upon his Claim to a 
certain Share of the Wadſet 1642. How that Share came into 
his Perſon, the Reſpondent cannot ſay, as he is not poſſeſſed of 


Black's Writings. Be that, however, as it will, it is but a ſlender 


Preſumption againſt the Extent of the Grant 1572, that the Peti- 
tioner draws from the foreſaid Contract, and can be of no Avail 
D in 
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in Oppoſition to the contrary ba geddes ariſing from all the 
Title-deeds, and the immemorial Poſſeſſion. 

But though this Contract has but little Weight i in N of the 
Petitioner, it appears to contain ſomething extremely concluſive 
againſt him. John Black was Proprietor of Weſter Cocklaw, and the 
Contract, after ſtipulating a certain Quantity of Coals to be de- 
livered to John Black, while the Works continued in his Ground, 
has the following Clauſe: “ And if it ſhall happen that the faid 
Coal ſhall be taken out of the ſaid John Black his Ground, and 
„f he Sinks, Heughs, and Eyes, not going in his. Ground, in that 
Caſe the ſaid John Black not only paſſes from any Right to the 
« {aid Coal, and, in particular, unto his ſaid Fouthdpatt, where- 
to he pretends Right heritably, as ſaid: is, but alfo he, by thir 
46 Preſents, reſtricts himſelf, and his foreſaids, to three Loads of 
“ Coals in every Fortnight's Time allenarly.“ This Clauſe 
proves, beyond Contradiction, that Lord Burleigh's Coal, which is 
now the Reſpondent's, might be wrought in other Lands than thoſe 
of Weſter Cocklaw, belonging to John Black, which, of conſe- 
quence, mult have been the Lands of Eaſter Cecklaw, now belong- 
ing to the Petitioner. | 

The Petitioner ſays, his Authors never wrought the Coal in their 
own Lands, becauſe it was of little Importance, and they had no- 
Inclination to fall out with. the powerful Family of Burleigh. 
But this is quite out of ſight.— The Family of Burleigh, in later 
Times, have not been very powerful; and it was ſurely as eaſy 
for the Petitioner's. Authors to work the Coal in their own Lands, 
as for any other body to work 1t.—Now the Poſſeſſion is admitted. 
over all Eafter Cocklaw, and, particularly, the Coal, was poſſeſſed 
by the Proprietor of Eaſſer Cocklaw, while he continued in the- 
Right of any Part of the Wadſet 1 642 ; ; but after the Redemption 
of that Wadſet, they never pretended to poſſeſs, not becauſe the 
Poſſeſſion was im poſſible, but becauſe they had no Shadow of a. 
Right. 

The Reſpondent cannot conclude without obierring, that, if Mr. 
Mudie had. prevailed in this Plea, he would have been as lucky as the 
Reſpondent would have been {ſingularly unfortunate.— The Re- 
ſpondent paid a high Price for the Coal, in the view of poſſeſſing 
it as it had formerly been poſſeſſed, We the Petitioner paid no- 
thing for the Coal in his own Lands ; for, as there is no Mention 


of 
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of it in his Diſpoſition, your Lordſhips cannot believe that the 


Coal was conſidered as any Part of the Purchaſe. There was 
then a Going- coal in the Lands; and had it been the Belief, either 
of the Purchaſer that he was acquiring, or of the Seller, that he 
was conveying a Right to the Coal, it would have been expreſly 
mentioned in the Diſpoſition.— Hence your Lordſhips ſee the Ten- 
dency of the Petitioner's Action is to evict a Subject for which 
he never paid any Value, from another Perſon who purchaſed it at 
a high Price. 

And as, beſides the Injuſtice of this Attempt, the Petitioner's 
Pretenſions are void of all Foundation in Point of Right, the Re- 
ſpondent, in humble Confidence, expects your Lordſhips, upon re- 
fuſing the Petition, will alſo allow him the Expence of Proceſs, in 
ſo far as that Demand 1s not forecloſed by the Lord Ordinary's 


Judgment. 


In reſpect whereof, &c. 


COSMO GORDON. 
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